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The U.S. Supreme Court’s decisions in California Public Employees’ Retirement
System v. ANZ Securities Inc.[1] and China Agritech Inc. v. Resh,[2] in which the
court held that American Pipe class action tolling applies only to statutes of
limitation and not statutes of repose, and only for purposes of filing an individual
suit rather than a subsequent class action, have significantly diminished American
Pipe’s utility to absent class members. In the wake of these decisions, absent class
members can no longer rely on the filing of a class action to safeguard their
interests. Rather, it is now necessary for them to make opt-out decisions early in
the litigation process, and to file individual suits in order to ensure that they have
a viable avenue for recovery.
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American Pipe Tolling

In American Pipe & Construction Co. v. Utah,[3] the Supreme Court held that the filing of a timely class
action complaint commences the action for all class members and tolls the running of the statute of
limitations.[4] Once a class action is commenced, this doctrine, known as American Pipe tolling, pauses
the statute of limitations on the claims of all purported class members until either (a) class certification
is denied, or (b) the class member in question opts out of the class.[5]

In crafting the American Pipe tolling rule, the Supreme Court determined that such tolling was necessary
for the proper application of Rule 23 of the Federal Rules of Civil Procedure. Specifically, the court
reasoned that Rule 23 was designed to “avoid, rather than encourage, unnecessary filing of repetitious
papers and motions,”[6] and therefore, requiring absent class members to “individually meet the
timeliness requirements” would result in “precisely the multiplicity of activity which Rule 23 was
designed to avoid.”[7] Notably, the court also held that as a result of American Pipe tolling, absent class
members need not “take note of the suit ... or exercise any responsibility with respect to it” until a
decision on class certification has been rendered.[8]

American Pipe Tolling and Statutes of Repose

In the 37 years following American Pipe, courts routinely applied American Pipe tolling to all limitations
periods, including the subset of limitations periods known as statutes of repose.[9] This was the case
despite the Supreme Court’s 1991 decision in Lampf Pleva Lipkind Prupis & Petigrow v. Gilbertson,[10] in
which the court held that statutes of repose could not be equitably tolled.[11] In doing so, courts
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reasoned that Lampf’s bar on equitable tolling of statutes of repose was inapplicable because unlike the
tolling at issue in Lampf, American Pipe tolling was legal or statutory, rather than equitable in nature,
because it was based on an interpretation of the statutorily enacted Rule 23.[12]

However, in 2011, the Southern District of New York became the first to reject the premise that
American Pipe was legal tolling and refused to apply such tolling to the Securities Act’s repose
period.[13] In the years that followed, the circuit courts became divided over the issue, with the Tenth
and Federal Circuits permitting American Pipe tolling of statutes of repose,[14] and the Second, Sixth
and Eleventh Circuits forbidding it.[15]

On June 26, 2017, in ANZ Securities,[16] the Supreme Court resolved the circuit split, holding that
American Pipe tolling is a form of equitable tolling based on “the judicial power to promote equity,
rather than to interpret and enforce statutory provisions.”[17] Thus, the court determined that while
the filing of a class action tolls the statute of limitations on class members’ claims, the statute of repose
on those claims continues to run. It so held despite arguments that refusing to apply American Pipe
tolling to statutes of repose would lead to an increase in protective filings, thus creating the exact
inefficiencies that American Pipe and Rule 23 were designed to avoid.[18]

American Pipe Tolling and Subsequent Class Actions

Another question that has divided the circuits over the years is whether American Pipe tolling can be
used to toll the statute of limitations when a plaintiff files a subsequent class action (rather than an
individual suit) following denial of class certification. The First, Second, Fifth, and Eleventh Circuits have
held that American Pipe cannot be used to toll the statute of limitations in a subsequently filed class
action.[19] The Third and Eighth Circuits, however, have held that American Pipe can toll the statute of
limitations in a subsequently filed class action, but only where certification has been denied due to the
lead plaintiff’s deficiencies and not where certification has been denied because the claims are
unsuitable for class treatment.[20] More recently, the Sixth, Seventh, and Ninth Circuits adopted an
even broader view, holding that American Pipe tolling permits the filing of any subsequent class action,
regardless of the reason for the court’s denial of class certification.[21]

OnJune 11, 2018, in China Agritech,[22] the Supreme Court further reduced American Pipe’s scope,
holding that American Pipe can never be used to toll statutes of limitation for purposes of filing
subsequent class suits after the limitations period has expired.[23] Rather, American Pipe only tolls the
statute of limitations insofar as a putative class member sues individually after denial of class
certification.[24] In so holding, the Supreme Court reasoned that absent class members who commence
a new class suit after the limitations period expires cannot be considered “diligent,” and therefore
cannot avail themselves of American Pipe tolling.[25] This new diligence requirement represents a
marked departure from American Pipe itself, in which the Supreme Court expressly refused to apply a
different rule to class members “who were unaware of the proceedings brought in their interest or who
demonstrably did not rely on the institution of those proceedings” in failing to file suit.[26]

Implications for Absent Class Members

Taken together, the ANZ Securities and China Agritech decisions mean that absent class members can
no longer do as the American Pipe court instructed and wait until a decision on class certification has
been rendered to opt out and pursue their claims individually. Rather, they must be “diligent” and file
individual suits early on in the class litigation. Those who do not run the risk that their claims will be
time-barred by the time class certification is decided. Indeed, approximately 45 percent of the class



certification decisions in securities class actions between 2000 and 2017 were reached more than three
years after the suit’s commencement.[27] In those cases, therefore, any Securities Act claims, which
carry a one-year limitations period and a three-year repose period,[28] would have been time-barred by
the time class certification was decided. Moreover, any Section 10(b) claims, which carry a two-year
limitations period and a five-year repose period,[29] would have been time-barred for purposes of filing
a subsequent class suit, and would also likely have been time-barred, in whole or in part, for purposes of
filing an individual suit as well.[30]

Accordingly, where a securities class action is strong on the merits, it is crucial for absent class members
with significant losses to consider opting out as soon as possible. Although the Supreme Court
downplayed concerns that limiting American Pipe’s reach would lead to an increase in protective filings,
many investors have already begun to file individual cases long before the opt-out deadline in order to
protect their rights. For example, in In re Petrobras Securities,[31] approximately 500 investors filed
individual cases alongside the class action complaint because the statute of repose period was already
expiring on many of the otherwise actionable misstatements.[32] Moreover, at least 29 individual suits
have been filed since 2016 alongside a pending securities class action against Valeant Pharmaceuticals
International Inc. in the District of New Jersey. Going forward, investors must continue to file opt-out
cases early on in the class litigation in order to adequately protect their interests.
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